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WAGE AND HOUR UPDATE
REPORTING TIME PAY REQUIRED FOR EMPLOYEES WHO MUST CALL-IN FOR SCHEDULING
The California Supreme Court issued its decision in Starbucks last July (Troester v. Starbucks Corp. (2018) 5 Cal.5th 829, 848) holding that the federal de minimis doctrine did not apply to the facts in that case. In effect, this requires employers to pay employees for even the smallest amounts of time worked off-the-clock where such time is worked on a regular basis or as a regular feature of the job. 
In that case, Douglas Troester sought payment for 12 hours and 50 minutes of compensable work over a 17-month period, which amounted to $102.67 at a wage of $8 per hour.  The Court reasoned this amount “is enough to pay a utility bill, buy a week of groceries, or cover a month of bus fares.”  The Court concluded that “[w]hat Starbucks calls ‘de minimis’ is not de minimis at all to many ordinary people who work for hourly wages.”
While the Starbucks decision made clear that even seemingly trivial work must be compensated, this year’s Tilly’s decision (Ward v. Tilly’s Inc. (2019) 31 Cal.App.5th 1167) in February broadened employees’ rights to pay for reporting time.
In Tilly’s, Skylar Ward worked as a sales clerk for Irvine-based Tilly’s, a clothing retailer. Tilly’s implemented a policy requiring non-exempt employees assigned to “call-in” shifts to call in two hours before the start of each scheduled “call-in” shift to find out whether to report to work that workday.  If they were told not to come into work, they received no pay.
Ward filed a class action lawsuit alleging Tilly’s employees were owed reporting time pay for the call-in shifts.  The trial court agreed with Tilly’s’ argument that “reporting time” pay is owed only when a non-exempt employee is required to physically report to work but is not put to work or is provided less than half the non-exempt employee’s scheduled workday, and dismissed the lawsuit.  Ward appealed.
On appeal, the California Court of Appeal reversed the trial court and agreed with Ward that the “reporting time” pay requirements are triggered by any manner of reporting required by an employer, whether it be in person, by telephone, or otherwise.  The Court of Appeal reasoned in part as follows:
Like other kinds of contingent shifts, unpaid [call-in] shifts impose tremendous costs on employees.  Because Tilly’s requires employees to be available to work [call-in] shifts, they cannot commit to other jobs or schedule classes during those shifts.  If they have children or care for elders, they must make contingent childcare or elder care arrangements, which they may have to pay for even if they are not called to work.  And they cannot commit to social plans with friends or family because they will not know until two hours before a shift’s start whether they will be available to keep those plans.  In short, [call-in] shifts significantly limit employees’ ability to earn income, pursue an education, care for dependent family members, and enjoy recreation time. 
LABOR DEPARTMENT ISSUES NEW OVERTIME PAY RULE FOR FLSA EXEMPTIONS
On Thursday, March 7, 2019, the U.S. Department of Labor (DOL) published its new overtime pay regulation, which raises the minimum salary threshold to $35,308 per year for an employee to qualify for the Fair Labor Standards Act’s (FLSA) “executive, administrative, or professional” exemption from federal overtime and minimum wage laws (commonly referred to as the “white collar exemption”).  
The DOL issues regulations that define the scope of the white collar exemption.  This new regulation increases the threshold amount by more than $11,000 and will require more employers to pay overtime rates to previously exempt employees.  The new regulation is a significant raise from the current salary threshold amount of $23,660, which has been the existing rule since the Bush Administration in 2004.  In 2016, during the Obama Administration, the DOL issued a rule that would have raised the salary threshold to approximately $47,000.  Days before the 2016 rule was set to take effect, a federal judge in Texas blocked the rule, which has been enjoined ever since. The DOL’s new overtime regulation attempts a compromise. The increase will cause approximately a million more workers throughout the United States, who earn less than the salary threshold, to be eligible for overtime compensation.   
The new overtime regulation received a public comment period of 60 days which ended in early May.  The next step will be publishing a finalized version of the regulation.  The DOL’s goal is to have the regulation finalized before the next election.  Once the rule is finalized and takes effect, employers should prepare for an increase in the salary basis to $35,308 to qualify for the white collar exemption under the federal test. 
Employers in California must comply with both state and federal requirements.  As of January 2019, California employers with 26 or more employees must pay a salary of at least $49,920 annually to exempt employees as well as ensure the employee satisfies the duties test to qualify for the white collar exemption. California employers with 25 or fewer employees must pay a salary of at least $45,760 annually to exempt employees as well as ensure the employee satisfies the duties test to qualify for the white collar exemption.
C.	NLRB STRUGGLES WITH NEW RULE MAKING PROCESS
See:
 https://www.nlrb.gov/news-outreach/news-story/nlrb-rulemaking-agenda-announced
PAY DATA REPORTING MUST BE SUBMITTED TO THE EEOC NO LATER THAN SEPTEMBER 30, 2019
EEO-1 filers should begin preparing to submit “Component 2,” or pay data, for calendar years 2017 and 2018 no later than September 30, 2019.
The EEO-1 Report is a form requiring employers with 100 or more employees, or federal contractors with 50 or more employees to provide a count of their employees by job category. The form has two components, creatively titled Component 1 and Component 2. Component 1 collects demographic data on race, gender and ethnicity by job category. Component 2, just reinstated by United States District Judge Tanya Chutkan, collects pay data. 
The 2018 Component 1 surveys must be submitted to the EEOC by May 31, 2019.   The EEO-1 Survey is open and online at the EEOC’s website: https://www.eeoc.gov/employers/eeo1survey/index.cfm.
The EEOC plans to start accepting 2018 Component 2 surveys in July of this year.  The pay data collection, Component 2, was established during the Obama administration, and then stayed in 2017 by the Office of Management and Budget (OMB). This roll-back faced opposition and the OMB lost a summary judgment motion in March of this year when Judge Chutkan lifted the OMB’s stay, ruling that the OMB’s decision lacked explanation, and was arbitrary and capricious. Judge Chutkan’s ruling now puts a hard deadline on when the pay data must be collected.
CALIFORNIA SUPREME COURT PROHIBITS EMPLOYEE’S LAWSUIT AGAINST PAYROLL PROVIDER FOR INACCURATE PAY STUBS
In a case of first impression, the California Supreme Court recently decided that an employee cannot sue a payroll company for failing to include the legally required information on the employee’s earnings statements.  The Court held that because a payroll company’s obligations are solely to the employer, an employee cannot claim that they are a third‑party beneficiary of the employer’s contract for payroll services, and cannot maintain a claim for breach of that contract against the payroll provider. (Goonewardene v. ADP, No. S238941, February 7, 2019.)
In reaching this determination, the Court stated that there was no need to permit a third‑party employee to bring suit to enforce the alleged breach by a payroll provider of its obligations under the contract, because the employer is “fully capable of pursuing a breach of contract action” against the payroll provider if, by failing to comply with its contractual responsibilities, “the provider renders the employer liable for any violation of the applicable wage orders or labor statutes.” 
The Court also reasoned that there is no need to allow employees to sue as third-party beneficiaries of such contracts because “California law already provides the employee with a full and complete remedy for any wage loss the employee sustains as a result of the payroll company’s negligent conduct,” by virtue of the employee’s ability to maintain a civil action against the employer for all such losses.  
The Court’s comments could arguably support claims by employers against payroll providers for wage statement mistakes. However due consideration should first be given to the terms of the parties’ contract and what obligations it places on both the employer and the payroll provider in ensuring that the required information contained in the earning statements is accurate.
ARBITRATION AGREEMENTS BOLSTERED IN CALIFORNIA AND CLASS ARBITRATION LIMITED BY THE UNITED STATES SUPREME COURT
CALIFORNIA COURTS ISSUE TWIN DECISIONS ENFORCING ARBITRATION AGREEMENTS 
Two decisions issued by the California appellate courts in April of this year broadened the enforceability of arbitration agreements establishing that 1) arbitration agreements may be enforced retroactively, and 2) arbitration agreements do not require employees’ express written consent for enforceability. These cases offer employers further insulation from the prospect of jury trials.
In Salgado v. Carrows Restaurants Inc. (2018) 33 Cal.App.5th 356, Maureen Salgado filed a lawsuit on November 22, 2016 alleging employment discrimination against Carrows. Carrows filed a motion to compel arbitration based on an agreement that she did not sign until December 7, 2016, after she filed the lawsuit. The agreement required arbitration of all claims “which may arise out of or be related in any way to” the employee’s employment. Pursuant to the agreement, Salgado and Carrows agreed that “any” such claim would be submitted to final and binding arbitration. Citing cases from courts in other states, the appellate court concluded that “an arbitration agreement may be applied retroactively to transactions which occur prior to the execution of the arbitration agreement.” 
In the second case, Diaz v. Sohnen Enterprises Inc. (2018) - Cal.App.5th - 2019 WL 1552361. Erika Diaz filed a complaint alleging workplace discrimination on December 22, 2016, twenty days after she and her co-workers received notice at an in-person meeting that Sohnen Enterprises was adopting a new dispute resolution policy which they would be bound to if they continued their employment after receiving it.  The Court found that Diaz impliedly consented to the agreement by continuing her employment after the meeting.  The Court decided not to rely on federal cases from other jurisdictions which held that arbitration agreements required an employee’s express written consent.
SUPREME COURT LIMITS AVAILABILITY OF CLASS ARBITRATION WHERE NOT EXPLICITLY AUTHORIZED
On April 24, 2019, in Lamps Plus Inc. v. Varela (2019) - S.Ct. –, the Court held that consent to arbitrate a legal claim as a class proceeding may not be inferred from ambiguous language in an arbitration agreement.
The agreement in that case stated that arbitration “shall be in lieu of any and all lawsuits or other civil legal proceedings relating to the employee’s employment.” The Ninth Circuit Court of Appeals construed this as authorizing class arbitration because it is a “lawsuit or other civil legal proceeding.”  But, the agreement also included the following language: “[I waive] any right I may have to file a lawsuit or other civil action or proceeding relating to my employment,” which supported the Court’s determination that the agreement was a “bilateral” one, requiring arbitration between only Lamps Plus, Inc. and its individual employees. 
Relying on several of its decisions in recent years disapproving of class arbitration, including AT&T Mobility v. Concepcion (2011) 563 U.S. 333 and Epic Systems Corp. v. Lewis (2018) 584 U.S. –, the Supreme Court reiterated that consent to participate in class arbitration may not be inferred absent an affirmative “contractual basis for concluding that the party agreed to arbitrate on a class basis...  Silence is not enough; the FAA requires more.”
Because the Lamps Plus, Inc. agreement was both silent and ambiguous on the issue of class arbitration, the Court held that the Ninth Circuit’s order requiring class arbitration of Varela’s claims could not stand.  
COURTS, LEGISLATURE, AND BUSINESS ADVOCACY GROUP BEGINS FORMING THE POST-DYNAMEX WORLD IN CALIFORNIA
OVERVIEW

THE GIG WORKER — IF DARWIN WERE A VENTURE CAPITALIST

As a management lawyer I am in the tipping points of what Professor David Weil, Head of the Labor Department Wage and Hour Division under President Obama called the “Fissured Workplace” In a presentation together some years ago we traced the ways technology was evolving the workplace. Now the issue is it is evolving the worker But the laws of natural selection don’t protect workers. So now courts in cases like Dynamex in California are attempting the legally impossible for them — new ideas in a world defined by old laws. Working independently is a fact now — A realization necessary and essential to the new laws the new worker needs to safely evolve

What we are seeing is the beginnings of the tailored adaptations to the areas of work California has long provided for in the 17 Industry Wage. Orders promulgated by the (now inactive Industrial Welfare Commission)

The variations of common law independent contractor control tests, etc are an important but most different subject from these legislative efforts. I note that I had the pleasure of serving on an appointed panel of the IWC under a previous administration and am watching the California Legislature’s present work with close interest

The challenge is that technical industry specific classification issues do not lend themselves to resolution through the blunter instrument of common law tests

ASSEMBLY BILL 5 CODIFIES THE DYNAMEX DECISION AND ALLUDES TO LIMITED EXEMPTIONS
On March 26, 2019, proposed Assembly Bill 5, which would codify the California Supreme Court’s controversial Dynamex decision (Dynamex Operations West v. Superior Court (2018) 4 Cal.5th 903) was amended to exempt certain types of licensed workers. Exemption from the ABC test would instead submit the following workers to the traditional multi-factor Borello test: 
Persons or organizations licensed by the Department of Insurance;
Licensed physicians or surgeons;
Securities broker-dealers or investment advisers or their agents and representatives who are registered with the SEC or FINRA or licensed by the State; and
Direct salespeople under Unemployment Insurance Code section 650 (licensed salespeople whose compensation is directly tied to the sale, such as real estate salespeople).
By way of background, on April 30, 2018, the California Supreme Court’s Dynamex applied the “ABC” test to determine whether an individual is properly classified as an independent contractor under the California Industrial Welfare Commission Wage Orders, rather than the traditionally used Borello test. To pass the ABC test, employers must prove the following three elements: 
(A) The person is free from the control and direction of the hiring entity in connection with the performance of the work, both under the contract for the performance of the work and in fact;
(B) The person performs work that is outside the usual course of the hiring entity’s business; and
(C) The person is customarily engaged in an independently established trade, occupation, or business of the same nature as that involved in the work performed.
Part B of the test is particularly problematic for a number of industries, especially those with established business models reliant upon the use of contractors.  Assembly Bill 5 would reinforce the use of the ABC test across the State.
ASSEMBLY BILL 238 AND DEPARTMENT OF LABOR ADVISORY OPINION ENCOURAGES ECONOMIC REALITIES TEST INSTEAD OF THE ABC TEST
Assembly Bill (AB) 238 was introduced last year as an addition to the Labor Code, explicitly addressing the Dynamex ambiguity.  AB 238 rejects the ABC test and instead says an economic reality test should be applied to wage claims under the wage orders. This test analyzes whether a worker is economically dependent upon the hiring entity. This test would consider six separate factors and mirrors that of the economic realities test the Department of Labor (DOL) uses for determinations under federal laws. As such, it may have just gained a more solid foothold in light of a DOL guidance advisory opinion released on April 29, 2019. The advisory opinion provided that under the economic realities test, workers for an unnamed “virtual marketplace company that operates in the so-called ‘on-demand’ or ‘sharing’ economy” are contractors. While not controlling, DOL advisory opinions may be persuasive authority for Fair Labor Standards Act disputes in federal court.
POST-DYNAMEX COURT DECISIONS
1.	Dynamex only applies to wage orders: In October 2018, the California Court of Appeals determined the ABC test applied only to Wage Order claims. Garcia v. Border Transportation Group, LLC. 28 Cal.App.5th 558 (2018)
Retroactivity: In Vazquez et al. v. Jan-Pro Franchising Int'l., Inc., (No. 17-16096) the Ninth Circuit Court of Appeals held that the ABC test used to determine independent contractor status of workers in the Golden State applies retroactively. 
Uber’s $20 million settlement in limbo: The parties in a long-running misclassification action against Uber agreed to a $20 million settlement and are awaiting the approval of Judge Edward Chen of the Northern District of California. In March this year, Judge Chen requested, and the parties submitted, briefing on how the Dynamex case influenced the proposed value of the case. Class action settlements must be approved by a judge and Judge Chen may, after reviewing the briefing, deny the settlement if it is deemed unfair, inadequate, or unreasonable to the class. 
FAAAA preemption for motor carriers:  On November 15, 2018, a federal district court held that certain motor carriers may not be subject to the ABC test in some cases because they are already regulated by the Federal Aviation Administration Authorization Act (“FAAAA”).  (Alvarez v. XPO Logistics Cartage LLC (C.D. Cal., Nov. 15, 2018, No. CV 18-03736 SJO (E)) 2018 WL 6271965.)  Under the concept of federal preemption, states generally cannot create regulations that interfere with or conflict with federal law, such as the FAAAA.  
In-home caregivers are employees when the placement agency controls their wages:  On January 11, 2019, a California Court of Appeals relied on Dynamex to reverse a trial court decision determining that plaintiff, an in-home caregiver who received work opportunities from a placement agency that also controlled her wages, was an employee. Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232.  The Appeal Court in that case decided not to apply the ABC test and instead hung its hat on the definition of employee from the Domestic Worker Bill of Rights.
Limousine company’s lawsuit against Uber proceeds, for now: Diva Limousine sued Uber late last year for unfair competition due to Uber’s purported misclassification of drivers and thus violation of the California Unfair Practices Act, which is, intended to safeguard the public from monopolies and to encourage fair and honest competition. (Diva Limousine, Ltd. v. Uber Technologies, Inc. (N.D. Cal., Jan. 9, 2019, No. 18-CV-05546-EMC) 2019 WL 144589.) This case is also in front of Northern District Judge Edward Chen who heard argument from the parties on April 26, 2019 over Uber’s motion to remand the case to state court. No decision on that argument yet but this case may lead to further definitions of independent contractors through a non-worker lawsuit. 
Amicus Brief in Dynamex  and Labor Commissioner Opinion Letter (attached)
CONCLUSION
Not surprisingly, employee and labor-friendly trends continue in the employment law world, especially in California. As legislative requirements expand and nuanced case law develops, the obligations of a California employer also increase.  AALRR strives to continue to bring you timely updates and practical advice as these developments occur.
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About the Presenter
Robert Fried is a management defense attorney, expert witness and mediator in single employer and class action cases. He sustains an ongoing national practice in wage and hour law, federal and state prevailing wage and public works, as well as human resources, traditional labor, trade secrets in employment, false claims/product labeling litigation and OSHA.
Mr. Fried has acted as appellate, policy and legislative counsel in precedent-setting cases before the United States Supreme Court, the California Supreme Court and other state and federal appellate courts.
He regularly serves as outside general counsel to a broad variety of employer associations and business clients in industries included but not limited to construction, manufacturing, refineries and utilities, hospitality, professional sports, banking, transportation, and trucking.  He is the author of numerous pieces of legislation regarding work zone safety and employee benefits.
He is currently counsel in matters concerning independent contractor status, and held a California Supreme Court amicus brief in the Dynamex case.
Robert has served in public office under three California governors, holding appointments to the transportation industry panel of the Industrial Welfare Commission and the California Committee on Employment of People with Disabilities (CCEPD).
Mr. Fried works nationally to support veterans, first responders and doctors at risk for suicide from event and work related trauma and PTSD in honor of his father, who served in the 82nd Airborne, and his grandfather, who was a disabled sheet metalworker, and women, including his late wife Danielle Wendy Cheit, living their lives at risk from childhood and workplace abuse.
Robert is active in Rotary where he is a Paul Harris Fellow and a regular speaker - his speech is entitled “How to avoid lawyers in the Workplace”, and in the hospitality industry, in La Chaine de Rotissuer, where he holds the titles of Chevalier and Chef Rotissuer.
Robert Fried can be reached at: 925-251-8515 or 925-998-0742 or by email at rfried@aalrr.com.
Disclaimer
This AALRR presentation is intended for informational purposes only and should not be relied upon in reaching a conclusion in a particular area of law. Applicability of the legal principles discussed may differ substantially in individual situations. Receipt of this or any other AALRR presentation/publication does not create an attorney-client relationship. The Firm is not responsible for inadvertent errors that may occur in the publishing process.  
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STATE OF CALIFORNIA Gavin Newsom, Governor
DEPARTVIENT OF INDUSTRIAL RELATIONS
Dicision of Labor Standands Evfrcrat
Hiadgurtrs Offr

1515 Clay St St 401

Oaland, CA 54612

T 6102852118 Fax: (510) 285:1%5

May 3, 2019
Ms. Dana Hadl
Directing Atiomey, Employment Rights Project
Bet Tzedek Legal Services
3250 Wilshire Blvd.. 13" Floor
Los Angeles, CA 90010-1577

Re:  Application of the “ABC™ Test to Claims Arising Under Wage Orders

Dear Ms. Hadl

In your leter dated April 26, 2019, you ask for clarification on whether the “ABC™ test set forth
by the California Supreme Court in Dynamex Operations West, Inc. v. Superior Court (2018) 4
Cal.5th 903, would apply ifa hiring business were to assert that a worker is an independent
coniractor and not an employee.! To the extent that the claims rest on the “failure to fulfill
obligations imposed by an applicable Industrial Welfare Commission (IWC) wage order. the
ABC test applies. (See Dynamex, 4 Cal.Sth at p. 942.)

The IWC Wage Order Definitions of “Employ.” Including to “Suffer or Permit™

The applicability of the ABC test turns on whether the IWC employer definitions govern a
particular claim. (See id. at pp. 915-16, 942-43.) Under the INC wage orders, the term
“employ has three alternative meanings: (1) 10 exercise control over wages, houss. or working
conditions; (2) to suffer or permit to work: or (3) to engage, and create a common law
employment relationship. (Martinez v. Combs (2010) 49 Cal.4th 35, 64.)

Every wage order contains the same “suffer or permit” definitional standard. (See Dynamex,
supra, 4 Cal.th at p. 937.) In Dynamex. the Supreme Court adopted the ABC test to determine
whether an individual is an employee within the meaning of “suffer or permit to work.” or an
independent contractor. (/. at p. 916.) The Court framed the issue presented as whether “the
wage order definitions of *employ’ and *employes” discussed in Martinez are applicable to the
question whether a worker is properly considered an employee or an independent contractor for
purposes of the obligations imposed by an applicable wage order.” (Dynames, supra. 4 Cal 5th at
p.916.) Thus, Dynamex ties application of the ABC test 1o enforcement of obligations imposed
by the wage orders.

Obligations of employers under the wage ordsrs includs those relating to overtime; minimum
‘wages: reporting time pay: recordkecping (including itemized pay stub obligations); business
expense reimbursement for cash shortages. breakage. or loss of equipment; business expense
reimbursement for required uniforms, tools. and equipment; meal periods; and rest periods. (Se
e.g, Wage Order No. 12001, sections 3.4.5.7.8.9. 11, 12.)

T The ABC test places the burden on the hiring enity 10 establish that the worker is an independent

contractor, To meet this burden, the hiring entity must establish cact of the following factors: (A) that the
worker s free from the conirol and direction of the hiring entity in connection with the performance of the
swork. both under the contract for the performance of the work and in fact; and (B) that the worker
performs work tha is outside the usual course of the hiring entity’s business; and (C) that the worker is
customarily engaged in an independently established trade, occupation, or business of the same nature as
the work performed. (Dyuanmex, supra, 4 Cal Sthat p. 957.)
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Letter to Ms. Had), Esq.
May 3,201 (Page 2)

Application of the ABC Test to Labor laims

Decisions following Dynamex have reiterated that the ABC test applies “for purposes of the wage
orders.” and have utilized the test for “wage order™ claims.> When a claim “derive[s] directly
from,” or “rest[s] on” an obligation imposed by a wage order, the ABC test applics to determine
questions of employee status. (See Dynamex. 4 Cal 5th at p. 942.)

Thus, Dynamex and decisions following it have applied the ABC test to Labor Code sections
enforcing minimum wage, overtime, meal and rest breaks, and itemized pay stubs.’ Because
‘wage order provisions are not independently actionable (see Thurman v. Bayshore Transit
Management. Inc. (2012) 203 Cal App.4th 1112, 1132), the “obligations imposed by a wage
order” do not appear only in the wage orders themselves. Wage order obligations are also
imposed by certain Labor Code provisions, which serve to enforce the wage orders.! In such
cases, the IC employer definitions are imported into the Labor Code provision. (See
Martinez, supra, 49 Cal 4th at p. 64 [IWC employer definitions govern Labor Code section 1194,
‘which creates private right of action to enforce the minimum wagel: see aiso Brinker Rest. Corp.
v. Superior Court (2012) 53 Cal.4th 1004, 1027 [“[t]o the extent a wage order and a statute
overlap, [courts] will seek to harmonize them"|; Cole v. East Bay Municipal Utility Dist. (N.D.

See, eg, Gareia v, Border Transportation Group, LLC (2018)28 Cal App.Sth
only applies to “wage-order claims"]; Afvarez v. XPO Logistcs Cartage LLC (C.D. Cal. Nov. 1
No. CV 18-03736) 2018 WL 6271965, a *4 [Dynamex applies “for the purpose of wage orders’
Zimmer Biomer Holdings (N.D Cal. Nov. 6, 2018, No. C 18-04176) 2018 WL 5809428, at *3 [*ABC test
applis oy to claims arising under Industrial Welfare Commission Wage Orders”: Jolnson v. Sercnity
Transportation, . (N.D.Cal. Aug. |, 2018, No. 15-CV-02004) 2018 WL 3646540, at 11 [Supreme
Court recently adopted he ABC test “for purposes of the wage orders").

See Dynamesx, supra. 4 Cal.5th ot pp. 942, 967 [applying ABC tes to Labor Code section 226 (temized
Wage siatements). and sections 510 and | 194 (overtime provisions)J: Garcia. supra, 28 Cal.APD.Sth at pp.
563-64, 571 [applying ABC test 0 Labor Code sections 1132.12. 1194, 1194.2.and 1197 (various
minimum wage provisions.including liquidated damages). sections 226.7 and 512 (meal and rest periods).
and section 226 (iemized wage stalements): 4ivarez, supra 2018 WL 6271965, at *2, 4 [applying ABC
st 0 Labor Code claims for violations of minimum wage and meal and restperiods (but not 0 business
expenses, itemized wage satements, waiting time penalties, and PAGA penaliies): Karl, supra, 2018 WL
5809428, a1 *1. 3 [applying ABC test to Labor Code claims for unpaid wages, overtime. meal and rest
periods. itemized wage satements. and civil and satutory penales (but not business expenses)L.

Some Labor Code provisions expressly rference the substaniive standards of the wage orders. (e, ¢ .
Labor Code section 1197 [“The minimum wage for employees fixed by the [IWC] or by any applicabie.
state or local law. is the minimum wage to be paid fo cmployees...”]: sction 1198 [*The maximum hours
of work and the standard conditions of abor fixed by the [IWC] shall be the maximum hours of work and
the standard conditions of labor for employces.”|; scction 226.7 [*An employer shall not require an
employee to work during  meal of res or recovery period mandated pursuant o an applicable statute, or
applicable regulaion, standard, or order of the [IWC'...

Most Labor Code provisions do not coniain a definition of employer. However,the Legislature explictly
incorporated the IWC employer definitions into Labor Code provisions enforcing the minimum wage
when it increased the minioum wage, effective January 1. 2017. (See Labor Code section 1 182.12(0)3)
(Stats. 2016, ch. 4 (SB 3).scction 3. SB 3 Asseably Floor Analysis (Senate Third Reading). as amended
March 28, 2016, a p. | [“this bill._.[dJefines emplayer" .. consistent withthe definition contained in the
Industial Welfare Commission Wage Orders)"|.) For workers whose regular rate of pay is igher than
minimum wege (e.g. $25 per hour). the minimum wage is incorporated info the higher rate of pay a5 he
floor (¢, the minimum wage of S11 s part of the $25 carned per hour). A worker who is not paid at all
or s paid below minimum wage, regardless of the worker's higher hourly rate. experiences a minimum
wage violaion. (See Armenta v. Osmose (2005) 135 Cal App.4th 314, 324 [finding that minirnum wage
applies fo each hour worked. where employer paid higher hourly rate and impermissibly averaged higher
fate over all hours worked].)

58, 57071 [Dynamex
2008,
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Cal. June 1, 2016, No.16-cv-00694) 2016 WL 3078856, at *3 [“it would be nonsensical to
conclude that the Legislature intended to exclude. ..employees [covered by the wage order] from
the civil enforcement mechanisms [of the Labor Code] it adopted to ensure. . wage orders were
obeyed™].)

AllTWC wage orders contain provisions enforceable through setion 2802. (See, e.g., Wage
Order No. 1-2001. §§ 8,9.) Thus, reimbursement claims under section 2802 that enforce specific
requirements direetly st forth in the wage orders are also governed by the ABC test. (See
Dynamez, supra. 4 Cal.5th at pp. 915-16, 942.)

Considerations Under Labor Code Scction 203

California appellate courts have differed on whether the IWC “suffer o permit” definition
applies 10 seetion 203 claims for waiting time penaltics. (Compare Garcia v. Border
Transporiation Group, LLC (2018) 28 Cal. App.5th 558, 571. .11 [stating section 203 claim did
not “arise under the wage order” and declining to apply the ABC test, but limiting its holding to
the record in the case “i]n the absence of an argument” by the parties], with Furell v. Payday
California. Inc. (2010) 190 Cal.App.4th 1419, 1425, 1428-31 [following Martinez and applying
“suffer or permit” standard to section 203.)

Whether courts considering application of the ABC test to section 203 will follow Garcia or
Fuirell may hinge on the court's examination of how waiting time penalties serve to enforce
wage order provisions. as well as the statutory purpose behind the penalties. (See Dynamex. 4
Cal 5th at p. 935 [*statutory purpose [ils the touchstone for deciding whether a particular
Catvgory uf workers should be considered employces... for purposes of social welfare
legislation.”].) Section 203 concerns wages that are not paid at the time of termination from
employment. An employee who brings a claim under section 203 when, for example. she has
not been paid, was paid less than minimun wage. or was ot paid overtime, uscs section 203 to
enforce payment of her wages duc. The broad remedial purpose of section 203 penaltics - to
ensure the prompt payment of wages — has been noted by courts. (See Mamika v. Barca (1998)
68 Cal. App.4th 487, 492 [quoting cases].) Thus, where section 203 serves o enforce the
underlying minimum wage and overtime obligations of the wage orders, application of the ABC
test 1o these claims would be appropriate. (See generally, Martinez, supra. 49 Calth at pp. 57,
64 [explaining in context of minimum wage how enforcement of Labor Code serves to enforce
the wage order].)

“This opinion s based cxelusively on the facts and circumstances described in your request and is
given based on your representation, express or implicd, that you have provided a full and fair
description of all the facts and circumstances that would be pertinent to our consideration of the
questions presented. Existence of any other factual o historical background not coniained in your
letter might require a conclusion different from the one expressed hercin. You have represented
that this opinion s not sought by a party to pending private ltigation conceming the issue
addressed herein. You have alsa represented that this opinion is not sought in connection with an
investigation or ltigation between a client or firm and the DLSE. Thank you for your inquiry.

erel
é - Chung

Special Counsel to the California Labor Commissioner
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June 19,2018

VIA TRUEFILING

Chief Justice Tani G. Cantil-Sakauye
and Associate Justices

Califonia Supreme Court

350 MeAllister Street

San Francisco, CA 94102

Re:  Amicus Curiac Letter in Support of Petition for Rehearing
Dynamex Operations West, Inc. v. Superior Court of Los Angeles
Case No. $222732

Dear Chief Justice Cantil-Sukauye and Associate Justices:

United Contractors (“UCON") on our hehalf and the following independent associations:
the Construction Employers’ Association (“CEA™) and the Southem California Contractors
Association, Inc. ("SCCA”), respectfully submit this amici curiae letter in support of defendant
Dynamex Operations West, Inc. Petition for Rehearing.' Amici urge this Court to grant
rehearing and hold that its opinion herc applics only on a prospective basis. In so doing Amici
identify facts and issues which they provide as helpful to the Courtas it deems appropriate.

‘This amicus supports, adopts and relies upon the Amicus Curiae Letter submitted by The
Chamber of Commerce of the United States of America and the California Chamber of
Commerce in this matter. (Chambers)

Interest of Amicus Curiae Associations
United Contractors (UCON)

UCON was founded in 1970 as an organization to represent all-Union underground
contractors in 1970. Today, over 45 years since its inception, UCON is made up of 490+ union-
affiliated contractor and associate firms throughout California, employing over 25,000 workers.

" No party or party's counsel suthored this letter i whole or i part or made & monciary contribution intended to
fund he preparation or submission o this leter. No person oher than amics curise, their members, or thei counsel
made a monetary contribution o fund the preparation or submissian of tis letier
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UCON is a full-service association, assisting our members with Labor Relations (union
labor relations and representation), Legislative Action (Iobbying and govemment advocacy for
market expansion), Education (industry-specific training programs), Leadership Development,
Relationship Building and Safety Services. UCON is the leading contractors’ association
serving unionized contractors in the Wester United States. UCON exists 1o improve our
members’ competitiveness through innovation. proactive strategies, caring relationships, and the
principles of unity and integiy.

UCON provides our members with labor relations services, primarily negotiating and
administering numerous collective bargaining agreements, grievance and labor dispute
resolution, and industry advocacy at various levels. UCON maintains collective bargaining
agrecments with seven unions: Laborers, Operating Engincers, Iron Workers, Carpenters,
Cement Masons, Pile Drivers and Teamsters. UCON represents over 280 licensed union
signatory contractors engaged in public works and private heavy civil construction across
California. Collectively, these contractors represent more than $25 billion in work and 20+
million union worker hours in Northern California.

Construction Employers’ Association (CEA)

The Construction Employers’ Association (“CEA”) is comprised of over 100 of the
premier unionized contractors (primarily commercial building, industrial and multi-family
housing general contractors) who perform building construction work in Northem California.
CEA members collectively perform over $18 billion in public and private building construction
volume and employ in excess of 20,000 employees annually in California. CEA’s general
contractors build educational facilities, commercial buildings, government buildings, healthcare
facilities, mult-family housing projects, energy and power projects, laboratory and technology
projects, sports stadiums, water infastructure projects, parking structures, ete. CEA members
toutinely subcontract earth-moving and other scopes of work to entities performing trucking
operations wtilizing owner operators.

Southern California Contractors Association, Inc. (SCCA)

‘The Southern Califonia Contractors Association, Inc. (“SCCA”) was founded in 1974 as
a non-profit, volunteered-led and govemed trade association. Its members are comprised of
union-signatory contractor businesses and affiliate construction industry service providers.

SCCA contractors perform heavy civil and infrastructure work including large public
works, dams, bridges, highways, streets, railways, water or wastewater and utility distribution.
Members perform both public and private construction work.

Membership also includes crane companies, inspection testing, and landscape contracting
and cancrete pumpers. Companies can vary in size from & few employees to several thousand.
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SCCA was established to maintain high professional standards among construction
contactors by encouraging sound business methods, efficiency, harmony and cooperation
between construction contractors, raising the industry standard. SCCA also promotes and
defends equitable labor practices between management and labor throughout the construction
industry.

Interest of Amici Curiae Associations as to the Trucking Industry Sector Impacted by
the Court’s Opinion

In writing to the Court these Amici offer their expertise in collective bargaining
relationships. In this regard, kindly note that the collectively bargained community has no ability
to feact to a decision applicd retroactively, as collective bargaining agreements arc only
negotiated prospectively, generally on a multiyear basis. This factor, standing alone, supports
the core request of the Petition for Rehearing and distinguishes Dynamex, which is non-union. It
should also be obscrved that involved unions in this industry have long recognized a special role
for independent contractors. Even so, that marketplace already suffers from a shortage of
qualified operators, even if adjustments in bargained contracts could be negotiated.  As a result,
there will not be sufficient resources needed to complete existing contracts on fime with little
ability to retrospectively cope with a different legal landscape.

By way of further background, our industry relies heavily on independent owner-
operators who utilize their own trucks, backhoes, cranes and related cquipment to perform a
variety of on-site and off-site work. including transportation of materials and equipment. These
owner-operators integrate with existing labor relationships and conform to California
Department of Motor Vehicles licensing requirements, which succeeded prior California Public
Utiliies Commission (“CPUC™) registration and regulation requirements for Class A and B
owner operators. As noted above, the Dynamex drivers were class C licensed, which is the
general classification for all drivers in California. This distinction is not addressed in the
Dynamex opinion

‘The Owner-Operators work for transportation brokers and have not been employees
converted to owner-operators. A driving force in the growth of the Owner Operator broker
industry is the need to meet state, county, and/or city mandated project labor agreement (PLA)
requirements for utilization of Disabled Veteran owned businesses (DVBE), Women-Owned
Businesses (WBE), Minority and Local Small Businesses (MBE , LBE and SBE)

In this context, Small Business Owner-Operators with Class A and B licenses should be
considered a complete sub-industry of the construction industry. They are on an individual
career path requiring years of leaming their trade and honing specialized skills for service to the
heavy construction industry requiring significant investments in equipment, tools and shop.
Their industry is at risk of being deprived of its financial incentive by the application of the
Court’s opinion and there is a real potential for forced shutdown of small business with the
attendant risks of having to liquidate assets (potentially at a loss), loss of income; financial
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hardship to self and family; and reduced work for small business vendors (e.g. mechanic, office
personnel).

Conclusion

These joint amici believe that retroactive application will evoke the lawyer and client's
greatest nightmare and most relevant controlling precedent when an appellate court writes new
Jaw — the law of unintended consequences. The distinction we make as between our indusiry and
the general class C industry evokes this principle of jurisprudence. Moreover, while the Court
poinis to the role of the Industrial Welfare Commission (IWC) and its wage orders, the IWC has
not been funded for over a decade, has no members and, except for ministerial updates by the
DIR as to increases in minimum wage, no wage order has been substantively changed or adapted
to modem workplace standards for a like period of time. Indeed, when the Wage Orders were
last substantively published the “gig” worker economy did not exist. If the Court's decision
relies on Wage Orders as guidance, its opinion states no power to retroactively amend those and,
as a matter of statutory law, it could not. For this reason alone, it is equally probative that the
decision should not be retronctively applied.

‘The professional concem expressed in this letter is echoed by the major signatory voices
joined in this letter. We welcome this opportunity to identify our concerns to the Court at this
late stage of this matier before it.  Accordingly, the Court may wish, on its own initiative, to
muse on the scope of its opinion, and substantively limit it o class C drivers or otherwise modify
itin accord with the suggestions advanced herein.

Respectfully submitted,
NDELSQX; LOYA, RUUD & ROMO

SWEENEY, MASON, WILSON & BOSOMWORTH

Roger Mason
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